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The Problem with Eyewitness Testimony
Commentary on atak by

George Fisher and Barbara Tversky’

Laura Engelhardt

The bedrock of the American judicid process is the honesty of witnesses in trid.
Eyewitness tetimony can make a degp impresson on a jury, which is often exclusvely
assigned the role of sorting out credibility issues and making judgments about the truth of
witness statements’  Perjury is a crime, because lying under oath can subvert the
integrity of a trid and the legitimacy of the judicid sysem. However, perjury is defined
as knowingly meking a fdse Statement—merdy misemembering is not a crime?
Moreover, the jury makes its determinations of witness credibility and veracity in secret,
without reveding the reason for its find judgement®  Recognizing the fallibility of
witness memories, then, is especidly important to participants in the judicid process,
gnce many trids revolve around factud determinations of whom to believe. Rady will
a factua question result in a successful gppeal—effectively giving many parties only one
chance a judice. Arriving a a just result and a correct determination of truth is difficult

" This commentary was written in response to a talk given by George Fisher, Professor, Stanford Law
School, and Barbara Tversky, Professor of Psychology, Stanford University. The presentation was given
on April 5, 1999 and was sponsored by the Stanford Journal of Legal Studies. In this presentation, George
Fisher placed Barbara Tversky’s research on memory fallibility into the context of police investigations and
jury verdicts, discussing the relevance of such research to our system of justice.

! see generally George Fisher, The Jury’s Rise as a Lie Detector, 107 YALE L.J. 575 (1997).
% See 18 USC §1623(a) (1998):

Whoever under oath (or in any declaration, certificate, verification, or statement under
penalty of perjury as permitted under section 1746 of title 28, United States Code) in any
proceeding before or ancillary to any court or grand jury of the United States knowingly
makes any false material declaration or makes or uses any other information, including
any book, paper, document, iecord, recording, or other material, knowing the same to
contain any false material declaration, shall be fined under this title or imprisoned not
more than five years, or both.

The statute then goes on to list an affirmative defense: “1t shall be a defense to an indictment or information
made pursuant to the first sentence of this subsection that the defendant at the time he made each
declaration believed the declaration was true.” 1d., §1623(c).

3 See FED. R. BVID. 606(b) (preventing usage of juror testimony to impeach ajury’s verdict); Act of Aug.
2, 1956, ch. 879, § 1, 70 Stat. 935 (18 U.S.C. §1508 (1984 & Supp. 1996)) (criminalizing the recording of
jury deliberationsin federal court).
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enough without the added posshility that witnesses themsedves may not be aware of
inaccuracies in their tesimony.

Severa dudies have been conducted on human memory and on subjects
propendgty to remember erroneoudy events and detalls that did not occur. Elizabeth
Loftus peformed experiments in the mid-seventies demondrating the effect of a third
paty’s introducing fase facts into memory.* Subjects were shown a dide of a car a an
intersection with ether a yidd sgn or a dop dgn. Experimenters asked participants
quedtions, fasdy introducing the term “stop sgn” into the question insteed of referring to
the yidd dgn participants had actudly seen. Smilarly, experimenters fasdy subdituted
the term “yidd sgn” in quegtions directed to participants who had actualy seen the stop
dgn dide The results indicated that subjects remembered seeing the fdse image. In the
initid part of the experiment, subjects adso viewed a dide showing a car accident. Some
subjects were later asked how fast the cars were traveling when they “hit” each other,
others were asked how fast the cars were traveling when they “smashed” into each other.
Those subjects questioned using the word “smashed” were more likely to report having
seen broken glass in the origind dide. The introduction of fase cues dtered marticipants
memories,

Courts, lawyers and police officers are now aware of the ability of third parties to
introduce fdse memories to witnesses®  For this resson, lawyers closdly question
witnesses regarding the accuracy of their memories and about any possible “assistance”
from others in the formation of ther present memories. However, psychologists have
long recognized that gap filling and reliance on assumptions are necessary to function in
our society. For example, if we did not assume that mal will be delivered, or tha the
supermarkets will continue to stock bread, we would behave quite differently than we do.
We ae condantly filling in the gaps in our recollection and interpreting things we hesr.
For indance, while on the subway we might hear garbled words like “next,” “transfer,”
and “train.”  Building on our assumptions and knowledge, we may put together the actud

*  See Elizabeth F. Loftus & J.C. Palmer, Reconstruction of Automobile Destruction: An Example of the
Interaction Between Language and Memory, 13 J. OF VERBAL LEARNING & VERBAL BEHAVIOR 585
(1974); Elizabeth F. Loftus, D.G. Miller, & H.J. Burns, Semantic Integration of Verbal Information into a
Visual Memory, 4 J. OF EXPERIMENTAL PSycCH, 19 (1978).

® See Krist v. Eli Lilly and Co., 897 F.2d 293, 297 (7th Cir. 1990), (listing the findings of various
psychological studies):

Accuracy of recollection decreases at a geometric rather than arithmetic rate (so passage
of time has a highly distorting effect on recollection); accuracy of recollection is not
highly correlated with the recollector's confidence; and memory is highly suggestible —
people are easily ‘reminded’ of events that never happened, and having been ‘reminded’
may thereafter hold the fal se recollection as tenaciously as they would atrue one.

See also DAVID FRANK ROSS, J. DON READ & MICHAEL P. TOGLIA, EDS, ADULT EYEWITNESS TESTIMONY
(1994); Elizabeth F. Loftus, Eyewitness Testimony: Psychological Research and Legal Thought, 3 CRIME
AND JUSTICE 105 (1981). C.f. Lea Brilmayer & Lewis Kornhauser, Quantitative Methods and Legal
Decisions 46 U. CHI. L. REv. 116, 135-48 (1978).
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statement: “Next stop 53¢ Stret, transfer available to the E train.” Indeed, we may even
remember having heard the full satement.

So what is an “origind memory?’® The process of interpretation occurs at the
vay formation of memory—thus introducing didortion from the beginning.
Furthermore, witnesses can distort their own memories without the help of examiners,
police officers or lavyers. Rarely do we tell a story or recount events without a purpose.
Evey act of tdling and retdling is talored to a paticular lisgtener; we would not expect
someone to lisgen to every detail of our morning commute, SO we edit out extraneous
materid. The act of teling a sory adds another layer of digtortion, which in turn affects
the underlying memory of the event. This is why a fish dory, which grows with each
retdling, can eventualy lead the teller to believeit.

Once witnesses date facts in a particular way or identify a particular person as the
perpetrator, they ae unwilling or even unable—due to the recondruction of ther
memory—to recondder ther initid undersanding. When a witness identifies a person in
a line-up, he is likdy to identify that same person in later line-ups, even when the person
identified is not the perpetrator. Although juries and decison-makers place great reliance
on eyewitness identification, they are often unaware of the danger of false memories.

Experiments conducted by Barbara Tversky and Elizabeth Marsh corroborate the
vulnerability of human memory to bias’ In one group of studies, participants were given
the “Roommate Story,” a description of incidents involving his or her two fictitious
roommates. The incidents were categorized as annoying, neutral, or socidly “cool.”
Later, participants were asked to neutrally recount the incidents with one roommeate, to
write a letter of recommendation for one roomma€'s application to a fraternity or
sorority, or to write a letter to the office of student housing requesting the remova of one
of the roommates. When later asked to recount the origind story, participants who had
written biased letters recdled more of the annoying or “cool” incidents associated with
ther letterss They dso included more eaborations consstent with their bias. These
participants made judgements based upon the annoying or socia events they discussed in
their letters. Neutral participants made few elaborations, and they aso made fewer errors
in their retdling, such as dtributing events to the wrong roommate.  The sudy dso
showed tha participants writing biased letters recdled more biased information for the
character they wrote about, whereas the other roommate was viewed neutrdly.

Memory is affected by retelling, and we rardly tel a story in a neutrd fashion. By
talloring our dories to our liseners, our bias digorts the very formation of memory—
even without the introduction of misinformation by a third party. The protections of the
judicid system againg prosecutors and police “assging” a witnesss memory may not

® See, eg., James Marshall, Evidence, Psychology, and the Trial: Some Challenges to the Law, 63 COLUM.
L. Rev. 197, 197 (1963) (“For the law, the basic problem of ascertaining truth does not arise so much from
thevillainy of perjurers and suborners of perjury asfrom the unreliability of personal observation.”).

" See Barbara Tversky & Elizabeth J. Marsh, Biased Retellings of Events Yield Biased Memories
(forthcoming). [Hereinafter Tversky-Marsh study].
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aufficiently ensure the accuracy of those memoriess Even though prosecutors refran
from “refreshing” witness A’s memory by showing her witness B’s tesimony, the mere
act of telling prosecutors what happened may bias and distort the witness memory.
Eyewitness testimony, then, is innately suspect.

Lawyers place great import on testimony by the other Sde's witness that favors
thear own ddes case. For example, defense attorneys make much of prosecution
witnesses  recollection of exonerating detals. In light of psychologicd dudies
demongrating the effect of bias on memory, the reliance and weght placed on such
“admissons’ may be appropriate, Snce witnesses are more gpt to talor their stories—and
thus their memories—to the interests of the firg ligeners.  An eyewitness to a crime is
more inclined to recount, and thus remember incriminating detals, when spesking to a
police officer intent on solving the crime.  If laer the eyewitness Hill remembers detals
that throw doubt on the culpability of the suspect, such doubts should hold greater weight
than the remembrance of incriminating details.

In another part of the Tversky-Marsh sudy, participants were asked to play
prosecutors presenting a summation to the jury.® Participants first read a murder story,
where two men were suspects. Participants were then asked either to prepare a neutra
recounting of dl they remembered about one suspect, or to prepare a summation to the
jury @bout one suspect. Later, participants were asked to recal the origind <ory.
Paticipants who wrote summations recdled more incriminating detalls and wrongly
attributed details among suspects more often than participants who origindly wrote a
neutral recounting.

Bias cregps into memory without our knowledge, without our awareness. While
confidence and accuracy are generdly corrdated, when mideading information is given,
witness confidence is often higher for the incorrect information than for the correct
information.  This leads many to question the competence of the average person to
determine credibility issues.  Juries are the fact-finders, and credibility issues are to be
determined by juries. The issue then arises whether juries are equipped to make these
determinations. Expert testimony may not be hepful. Indeed, snce the very act of
forming a memory cregies digtortion, how can anyone uncover the “truth” behind a
person’s statements? Perhaps it is the terrible truth that in many cases we are smply not
capable of determining what happened, yet are duty-bound to so determine. Maybe this
iswhy we cling to the sanctity of the jury and the secrecy of jury findings:

We can put such quedions before the jury entirdy without fear of
embarrassment, because the way the jury resolves the questions and, in dl
likelihood, the soundness of its answers will reman forever hidden.
Perhaps the dlure of the black box as a means toward apparent certainty in

8 See Tversky, supra note 7 at 22—28.
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an uncertain world has tempted us to entrugt the jury with more and harder
questions than it has the power to answer.®

The courts reliance on witnesses is built into the common-law judicid system, a reliance
that is placed in check by the opposng counsd’s right to cross-examingion—an
important component of the adversaria legd process—and the law's trust of the jury’s
common sense. The fixation on witneses reflects the weight given to persond
tetimony. As shown by recent sudies, this weight must be baanced by an awareness
that it is not necessary for a witness to lie or be coaxed by prosecutorid error to
inaccurately state the facts—the mere fault of being human resultsin distorted memory

and inaccurate testimony.

® Fisher, supra note 1, at 708. See generally Symposium Is the Jury Competent?, 52 L. & CONTEMP.
PrOB., Autumn 1989; Symposium: The Selection and Function of the Modern Jury, 40 AM. U. L. Rev.
547 (1991).
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